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SUMMARY OF ARGUMENT

Inthiscase, Wayne County seeksto condemn 1300 acresof land to construct abusiness park
adjacentto Detroit Metro Airport. Thepark will includeabusinesscenter, hotel, conferencecenter, and
recreationarea. Thecounty contended, and the court below found, that the business park would increase
tax revenue and generate empl oyment, and that thispublic benefit satisfied theMichigan Congtitution’s
public uselimitation under Poletown Neighborhood Council v. City of Detroit, 410 Mich. 616, 628
(1981). SeeCounty of Waynev. Hathcock, Nos. 239438, 239563, 240184, 240187, 240189, 240190,
and 240193-240195, 2003 WL 1950233, *4 (Mich. App. Apr. 24, 2003). But two of thejudges, while
acknowledging Pol etown was binding precedent, argued that that case waswrongly decided and ought
to be overruled.

They are correct. Poletown was hastily written and has led to oppressive and unfair results.
Poletown created aninequitable policy of corporatewelfare, allowing wealthy and powerful intereststo
take other peopl e slandfor their own profit—usually at the expense of the poor and underrepresented.
Poletownisincons stent with the history and meaning of the Public Use Clause, whichformerly limited
eminent domain to cases involving use by the public. Its rationale has been sharply criticized by
commentatorsand distinguished by subsequent courts. ThisCourt should overrule Poletown and restore
thecongtitutional protectionswhich ensurethat private property cannot betaken to benefit powerful interest
groups at the expense of the less powerful.

ARGUMENT
I

THE POLETOWN DECISION WAS
HASTILY WRITTEN AND DEEPLY FLAWED



In Poletown Neighborhood Council v. City of Detroit, 410 Mich. at 628, this Court famously
permitted thecity to condemn ares dential neighborhood and transfer it to General M otorsto build aplant
to manufactureautomobilesfor private saleand profit. Poletown held, asthecourt of gppealsinthiscase
noted, that “[t]he terms ‘public use’ and ‘public purpose’ are synonymous.” County of Wayne v.
Hathcock, 2003 WL 1950233 at 4 (citation omitted). Under that decision, thestate’ spower of eminent
domain can beexercised wherethe property takenisnot applied to apublic usesuch asaPost Officeor
highway, but instead to the private use of a corporation.

Inhisdissenting opinion, Justice Ryan noted that the case arose* inthe context of economiccrisis’
whichreached“calamitousproportions’ in Michigan. 410 Mich. at 647. Thecity of Detroit, hewrote, had
“itseconomic back to thewall,” when it was approached by the General Motors Corporation, which
sought to condemn the Pol etown nei ghborhood to construct an automobilemanufacturing plant. 1d. at 651.
Withinonly afew monthsof GM’ sproposal, thecity agreed to condemntheproperty. Id. at 653. Like
thecity, “[t]hejudiciary ... moved at flank speed.” 1d. at 659. After ahasty trial and appeal, thisCourt
fileditsopinionlessthan twoweeksafter thecasewasargued. 1d. at 659-60. Y et within thisshort period,
the Court wasforced to decide animportant constitutiona issuehaving towering implicationsboth for the
individual plaintiff property ownersandfor the City of Detroit and the statealike, to say nothing of the
impact upon our jurisprudence.” 1d. at 660. Thefinal per curiamdecisiondid not addressthehistory or
purposeof thepublic uselimitation, or any possiblecriteriafor limiting abuses of the newly expanded
reading of the eminent domain power. Further, it ignored or misconstrued precedent in important ways.

In City of Detroit v. Vavro, 177 Mich. App. 682 (1989), the court of appealsaddressed acase
quite similar to the facts presented in Poletown. Detroit sought to condemn property to transfer to

Chryder Corporationto construct an automobilefactory. Thecourt heldthat it wasbound by Poletown,
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but it urged this Court to overrule that decision:

[D]efendantsurge usto adopt the di ssenting opinionsof JusticesFitzgerald and Ryan.
Whileweagreewiththoseopinions, thedoctrineof staredecisisrequiresustofollow the
maj ority decisionsof the Supreme Court, evenwhenwedisagreewith them. Inhisdissent
in Poletown, Justice Ryan presaged the fallout from the Poletown decision . . .ina
well-reasoned, arti cul ate opinion addressing the congtitutiona invalidity of themgority’s
decision. A dissenting opinionwasa sofiled by Justice Fitzgerald, who also explained at
somelengththeflawsinthemagjority’ sreasoning. . . . [We] hopethat the Supreme Court
will again take the matter up and correct the wrong done in the Poletown decision.

Id. at 684-85. The Vavro court was correct. Poletown ought to be overruled.
A. The Poletown Rationale Rendersthe Public Use Clause Practically Void
Theargument for permitting privatetakingsisthat by improving economic conditionsgenerdly, the
publicisbenefitted inageneral way. Butif any general benefit to the public can satisfy the public use
limitation—even when such benefitsareincidental to aprivate company’ sprofit and success—then that
limitationwould benullified, because every successful bus nessprovidessomesort of benefit to the public.
ThisCourt rejected that propositionin Ryersonv. Brown, 35 Mich. 333, 339 (1877). That case
involved alaw alowing aprivatemill owner to take neighboring property to createadamto power aflour
mill. It heldthat ineminent domain casesitis* essentia that the statute should requirethe useto be public
infact; inother words, that it should contain provisionsentitling the publicto accommodations.” 1d. at 338.
But the Court noted that
[t]hereisnothinginthe present legidation toindicatethat the power obtained under itisto
beemployeddirectly for thepublic use. Any sort of manufacture may be set up under it,
andtheproprietor isnot obligatedin any manner to carry it onfor the benefit of thelocality
or of thestateat large. . . .[W]henapublic useisspoken of inthisstatute nothing further
isintended than that theuse sha | be onethat, in the opinion of thecommissionor jury, will

insomemanner advancethepublicinterest. Butincidentally every lawful businessdoes
this.



Id. at 338-39. See also In re Eureka Basin Warehouse & Manufacturing Co., 96 N.Y. 42, 48-49
(1884) (“thefact that the usetowhichthe property isintended tobeput . . . will tendincidentally to benefit
the public by affording additiona accommodationsfor business, commerceor manufactures, isnot sufficient
to bring the case within the operation of the right of eminent domain . ...").

Inthiscase, the court of appeal sheld that ageneral benefit to the public, such asthe creation of
jobsor “improvement” of the county’ s“businessimage,” satisfiesthe public use requirement under
Poletown. But every businessdoesthesethings. Toequate public usewith public benefit enablesaparty
to useeminent domain whenever it can convince public authoritiesthat itsbus nessenhancesthe community
insomeway. Unfortunately, thismeansthat the power to condemn private property will fall into thehands
of themost paliticdly influentid parties. When meaningfully enforced, however, the public userequirement
preventspoliticaly powerful groupsfromusing thestate’ seminent domain power for their own purposes,
and enriching themselves by taking away the property of the less politically successful.

B. The Public Use Limitation Was Intended to Prohibit Gover nment
from Redistributing Property from One Private Party to Another?!

Atanearlier pointin American history, courtsclearly understood the public uselimitationtoforbid
theredistribution of property for private profit. “Weknow of no case,” wrotethe Supreme Court, “in
which alegidative act to transfer the property of A. to B. without his consent, has ever been held a
congtitutiona exerciseof legidative power inany stateintheunion. Onthecontrary, it hasbeen congtantly
resisted asinconsi stent with just principles, by every judicial tribunal .. ..” Wilkinsonv. Leland, 27 U.S.

(2 Pet.) 627, 658 (1829). In Vanhorne's Lessee v. Dorrance, 2 U.S. (2 Dall.) 304 (1795), Justice

Itisnot certainthat Amici PLF and ACLU Fund of Michiganwoul d necessarily agreeonwhat congtitutes
avalid public useintheeminent domain context. For purposesof thiscase, however, both organizations
agree that Poletown should be overruled.



Paterson explained that the L egislature had no “ authority to make an act, divesting onecitizen of his
freehold and vesting itin another, even with compensation.” Id. at 310. Seealso Calder v. Bull,3U.S.
(3Dall.) 386,388(1798) (“[A] law that takesproperty from A and givesit to B” would be“against all
reason and justice.”); Arrowsmith v. Burlingim, 1 F. Cas. 1187, 1189 (1848); Neshitt v. Trumbo, 39
[1l. 110, 114 (1866); Swan v. Williams, 1852 WL 3103, *6 (Mich. 1852); Chicago B&Q R.R. Co. v.
Chicago, 166 U.S. 226, 236 (1897).

America sfoundersbelieved government existed to preservethelives, property, and welfare of
thepeople, not to redi stribute assetsto accomplish thegovernment’ spurposes. Whilegovernment could
take property for genuinely public projects, such asroadsor post offices, it could not take property for
anyone' sprivatebenefit. Becausethe central purposeof government wasto protect peoplefromtheft or
oppression by others, allowing the stateto take property from one personto giveit to another would be
a“despotic power,” Dorrance, 2 U.S. (2 Dall.) at 311, morally indistinguishable from robbery. If a
majority could take property from the minority whenever it wished, the statewoul d be no better than what
ThomasHobbesdescribed asthestate of nature, where*there[can] beno propriety, nodominion, nomine
and thine distinct; but only that to be every man’s, that he can get: and for so long, ashe can keepit.”
ThomasHobbes, Leviathan 101 (M. Oakeshott ed., 1962) (1651). Theframersstrovetoavoidthat state
of affairs. SeeTheFederalist No. 51, at 292 (JamesMadison) (Clinton Rossiter ed., 1999) (1961) (“In
asociety . .. [where] thestronger faction can readily unite and oppresstheweaker, anarchy may astruly
besaidtoreignasinastateof nature, wheretheweaker individual isnot secured against theviolence of
thestronger.”). Cf. Palazzolov. Rhodeldand, 533 U.S. 606, 627 (2001) (explicitly rejecting Hobbesian
view of property rights).

Whiletheframersacknowledged that states could take property when it wasnecessary for public
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uses, they repeatedly rejected theideathat the state coul d take property from some peopleand giveitto
others, evenif such aredistribution might benefit the publicin someindirect way. AsJamesMadison
explained,

thereisnomaxim. .. moreliabletobemisapplied. . . thanthe current onethat theinterest

of themgjority isthe political standard of right andwrong. Takingtheword*interest” as

synonymouswith* Ultimate happiness,” inwhich senseitisqudified with every necessary

moral ingredient, the propositionisno doubt true. But takingitinthepopular sense, as

referring toimmediateaugmentation of property and wealth, nothing can bemorefalse.

Inthelatter senseit would betheinterest of themajority in every community to despoil &

endavetheminority of individuas. ... Infactitisonly reestablishing under another name

and amore specious form, force as the measure of right.
L etter to JamesMonroe (Oct 5, 1786) in The Complete Madison 45 (Saul Padover ed., 1953). Toavert
thedanger of mgjority tyranny wasoneof theframers primary concerns. Oneway to prevent government
from redistributing property for the private benefit of political favoriteswasto limit the power of eminent
domaintopublicusesonly. Thisservedasa“rule ] of impartiaity” by whicha® benefitisnot confined to
one or afew, but is enjoyed by the whole or a majority of the Community.” James Madison,
Memorandumon Monopolies, Perpetuities, Corporations, Ecclesiastical Endowments(c. 1819),in
Madison: Wkitings 756, 757-58 (J. Rakoveed., 1999). Poletown, however, ignoresthisrule, andalows
private partiesto benefit by “ despoiling” thosewholack the palitical might to stave off condemnations. This
Court should restorethe constitutional limitswhich prevent the government from being used asatool for

the benefit of preferred groups.

C. Poletown Confused the Public Use Limit in Eminent Domain with the Public
Purpose Limit in Tax and Bond Cases

Poletown, 410 Mich. at 633, cited People ex rel. Detroit & Howell RR. Co. v. Salem
Township Bd., 20 Mich. 452, 480-81 (1870), for the proposition that eminent domain could beused to

accomplishanything “whichisotherwiseimpracticable. ...” But asJustice Ryannoted, that caseinvolved
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thetaxing power, not theeminent domain power. Poletown, 410 Mich. at 663. Thetwo should not be
confused.

Eminent domain differsfrom tax or bond cases because eminent domain casesinvolveavital
individud right, whiletaxation or bond casesdonot. “[ T]heright of acquiring and possessing property, and
havingit protected, isoneof thenatural, inherent, and unalienabl erightsof man.” Dorrance, 2U.S. (2
Dall.) at 310. But thisisnot usudly trueof the“right” to befreefromimproper expendituresof government
funds. Thusthestateisrequired to meet ahigher standard when it seeksto condemn private property than
whenit merely seekstoissuebondstoraiserevenue, or spend money onapublic project. Accord, City
of LittleRockv. Raines, 411 SW.2d 486, 494 (Ark. 1967) (“ That aprojectisonefor which publicfunds
may beexpendedisnot asufficient basisfor finding that use of the property isapublic usejustifying the
taking of private property”). Moreover, as Justice Fitzgerald explained in his Poletown dissent, this
distinction makessenseintermsof the peopl€e sability to control their own government. Abusing eminent
domainto serveprivateinterests” placesthe burden of aidingindustry onthefew, who arelikely to have
limited power to protect themselves. . . theburden of taxation isdistributed onthegreat majority of the
population, leading to a more effective check on improvident use of public funds.” 410 Mich. at 641.

Inthiscase, theburden of “improving the publicimage” of Wayne County has been shifted onto
the appellant landowners, rather than the whole population. Although the state may compensate
landownersfor property it seizes, thelandownersarerarely ableto muster thepolitical strengthto oppose
thetakingsat theoutset. Taxationand bondissues, by contrast, affect thepublicat largedirectly, and dlow
both sides to mount campaigns, allowing the electorate to make an informed decision.

BeforePoletown, thisCourt acknowledged the difference between the* public purpose’ doctrine

in tax law and the “public use” limitation on eminent domain. Justice Cooley explained that
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thestatehad no authority to take private property for thebenefit of another private party, even wheredoing
so might be “convenient.” Ryerson, 35 Mich. at 341. Sucha

stretch of governmenta power . . . would bemore harmful than beneficid. 1twould under

any circumstancesbe pushing theauthority of government to extremelimits; and unlessthe

reasonsfor it wereimperative, would belikely tolead to abuses. . . and to breed discords

where, intheabsenceof suchlegidation, moderate counsel sand final agreement might

have prevailed.

Idat 342. Seealso Sebring Airport Authority v. Mclntyre, 783 So.2d 238, 250-51 (Fla. 2001) (noting
confusion between standards in eminent domain and bond cases).

Michigan’ sfamous Supreme Court Justice, Thomas Cooley, who wrotetheopinionin Ryerson,
supra, elaborated, in histreatiseonthelimitsof the police power, that it would be dangerous*“to apply with
much liberality,” the principles of the Mill Act and railroad cases. Thomas Cooley, A Treatise on
Constitutional Limitations on the Police Power of the States 532 (1868). “It may be for the public
benefit” to do a variety of things, wrote Cooley, “but the common law has never sanctioned an
appropriation of property based upon these considerationsa one; and any such appropriation must beheld
to be forbidden by our constitutions.” Id. at 532-33. In short, “public use implies a possession,
occupation, and enjoyment of theland by the public, or public agencies; and there could beno protection
whatever to private property, if theright of the government to seizeand appropriateit could exist for any
other use.” Id. at 531.

ThePoletown Court did not cite Ryer son or any other caseinvolving the publicuselimitation;
rather, the Court confused the public uselimitationin eminent domainlaw with the public purposelimitation
intax law. Thehastewithwhich the Poletown decisionwasdrafted led Justice Ryan to concludethat “ the

crushing burden of litigationwhich thisCourt must addressdaily did not afford adequatetimefor sufficient

congderation of thecomplex constitutional issuesinvolved withinthetwo-week deadlinethe Court set for
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itsdlf ....” 410Mich. at 660. Amongthoseerrors, the Court confused the public uselimitation on eminent
domainandthepublic purposerequirement intaxation or bond cases. Now, after yearsof experiencewith
the problemsresulting from thelenient Pol etown standard for private condemnations, thisCourt should
correctitserror. Morethorough consideration of the history and purpose of the Public Use Clauseand
greater experiencewiththelenient standard for takingsin Michigan and el sewhere should lead thisCourt
to overrulethat decision and restorethe state constitution’ sprohibition ontaking private property for
private use.

D. Poletown 1 gnored Overwhelming Precedent Holding That
the State Could Not Condemn Property for Private Uses

Early eminent domain casesreveal only two contextsinwhich courtsallowed condemnationsfor
arguably private uses. the Mill Acts and the railroads. See Timothy Sandefur, A Natural Rights
Per spective on Eminent Domain in California, 32 Sw. U. L. Rev. 569, 599-606 (2003). These cases
were, at most, discreteexceptionsto thegenera rulethat government may not take property for useswhich
arenot public. Millsandrailroadswerepublic utilities, provided by government, towhich all citizenshad
equal access. Whatever else these cases may stand for, they do not support the proposition that
government may convey property fromoneprivate party to another, for therecipient’ suncontrolled private
useinprofit making. Many courtshaveexplained that replacing theterm* public use” with“ public utility,
publicinterest, common benefit, genera advantage, or convenience, or that still moreindefiniteterm* public

improvement’” would eliminate

any limitation which can be set to . . . the appropriation of private property . ... The
moment the mode of itsuseisdisregarded and we permit ourselvesto be governed by
specul ations, upon the benefitsthat may result tolocalitiesfrom theusewhichaman or set
of men proposeto make of the property of another . .. weareafl oat without any certain
principle to guide us.



City of Richmond v. Carneal, 106 S.E. 403, 406 (Va. 1921) (quoting Bloodgood v. Mohawk and
Hudson R.R. Co., 18 Wend. 9 (N.Y. 1837)).

Michigan courtsfollowed thisrulefor many yearsafterward. In Board of Health of Portage
Township v. Van Hoesen, 87 Mich. 533 (1891), this Court struck down a law permitting the
condemnation of landsto benefit privately run cemeteries, becauseit “ attemptsto invokethe exercise of
the power of eminent domain for thecondemnation of lands, at theinstigation of aprivate corporation, for
privateuses.” Id. at 536. The Court rejected theargument that private redistributionsof property were
permitted if they benefitted society generally:

Itwill not sufficethat thegenera prosperity of thecommunity ispromoted by thetaking of

private property fromtheowner, and transferringitstitleand control to acorporation, to

beused by such corporation asits private property, uncontrolled by law astoitsuse; in

other words, auseisprivatesolong asthelandisto remain under privateownership and

control, and no right to its use or to direct its management is conferred upon the public.
Id. at 539. Likewise, in Berrien Sorings Water Power Co. v. Berrien Circuit Judge, 133 Mich. 48
(1903), this Court upheld adeci s on prohibiting the condemnation of land to erect adamto generate power
for privateuseandtorunaprivatetransportation company. Id. at 51. “Land cannot betaken. . . unless,
after itistaken, it will bedevoted totheuseof the public, independent of thewill of the corporation taking
it.” 1d. a 53. Andin Shizasv. City of Detroit, 333 Mich. 44 (1952), this Court reiterated, with
numerouscitations, the principlethat “ ataking of privateproperty for usespartly publicand partly private
isvoid, wheretheprivate useisso combined with the public usethat thetwo cannot be separated.” 1d.
at 59.

ThePoletown Court, however, failed to addressthislong history of limiting the power of eminent

domain. TheCourt did not explainitsrefusal tofollow Ryerson, or Justice Cooley’ sexplanation of the

distinction betweenthe* public purpose”’ limitation on thetaxing power and the® publicuse” limitationin
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eminent domain. Poletown wasthereforeinconsistent with the history and purpose of the public use
requirement.
I

THE POLETOWN DECISION
ISFUNDAMENTALLY UNFAIR

A. Under Poletown, the Security of Private Property
Dependson a Party’s Ability to Defend It Politically

1. TheDemise of the Public Use Limitation on Eminent Domain Has Led to
the Mischiefs of Faction

When government haspower to grant burdensor imposeliabilitiesonindividualsor groupsin
society, thosegroupswill organizein order to gain control over government. See TheFederalist No. 51,
at 291 (“Different interestsnecessarily existin different classesof citizens. If amgjority beunited by a
commoninterest, therightsof theminority will beinsecure.”). Modern scholarsrefer tothisastheproblem
of “publicchoice.” Interest groupsattempt to control the apparatus of the state to secure benefitsfor
themselvesor to impose burdenson their enemies. See James M. Buchanan & Gordon Tullock, The
Calculusof Consent 286 (Ann Arbor Paperbacks, 1965) (1962) (“[I]nterest-group activity . . . isadirect
function of the ‘profits expected from the political process by functional groups. .. .").

When government can take property to give it to private parties, interest groups will try to
commandeer that power to enrich themselves. Theforce of the state becomesaprizetobewonina
political contest. Groupswhich hopeto profit from forced redistributions of property will attempt to
influencethe government to use eminent domainintheir favor. But, properly applied, the public use
limitation preventsthisby makingitimpossiblefor interest groupsto profit. AsProfessor Sunstein notes,

thepublicuselimitationis*focused onasingleunderlying evil: thedistribution of resourcesor opportunities
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to onegroup rather than another solely ontheground that thosefavored have exercised theraw politica
power to obtain what they want.” Cass R. Sunstein, Naked Preferences and the Constitution, 84
Colum. L. Rev. 1689, 1689 (1984).

Wedthy individuasand groupsareusualy morepoaliticaly powerful thanthosewho arenot. This
meansthat when the public uselimitationiseviscerated, the power to take private property tendstofal into
the hands of those who are already wealthy or popular to be used against those who are not. Poor
neighborhoodsor small busi nessesare more often condemned than weal thy neighborhoods, becausethe
poor, or unpopular minorities, haveless political muscle. Donald J. Kochan, “ Public Use” and the
Independent Judiciary: Condemnation in an Interest-Group Perspective, 3 Tex. Rev. L. & Pol. 49,
56(1998). Thus, without ameaningful public uselimitation, aperson’ sproperty rightsareonly assecure
astheperson’ spolitical influence. Thisisunequal and unfair. The Michigan Constitution holdsthat
“Government isinstituted for [thepeopl€’ s| equal benefit, security and protection,” Mich. Const. art.
|, § 1 (emphasisadded), and that “[t]he person, houses, papersand possessionsof every personshall be
securefrom unreasonable searchesand seizures.” 1d. §11. Wheregovernment can rearrange property
onthebasisof any asserted benefit to the public, thereisno realisticlimit on the power of politically
influential groups to use mere political skill to deprive innocent citizens of their property.

Justice Ryan warned in hisPoletown dissent that the power to redistribute property, assumed
during theeconomic crisisof theearly 1980s, might continueto be used even after that crisishad passed,
incaseswheretherewasno emergency. 410 Mich. at 679-80, 682-84. Asillustratedinthenext section,
that fear hasbeenrealized. Indeed, asthe concurring judgesinthecourt of appea shere have pointed out,
thereisno economicemergency inthiscase. Thereis”noevidenceintherecordto establishthat there

exists any ‘economic crisis' in Wayne County” as there was in Poletown. Instead, the power of
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redistributing property for privatebenefitisbeing used smply to“ improvetheoverall gpped of thecounty,”
Hathcock, 2003 WL 1950233, at * 8, and makethe county’ spublicimage morehospitabl eto business
interests.

2. FEradicating the Public Use Limitation Benefits the Politically Powerful at
the Expense of the Poor and Politically Unpopular

Inthepast 5yearsalone, at |east 138 condemnation proceedingshavebeenfiledin Michigan, to
benefit private devel opers, rather than apublic use. DanaBerliner, Public Power, Private Gain: AFive-
Year, Sate-by-Sate Report Examining the Abuse of Eminent Domain 100 (2003), available at
http://www.castlecoalition.org/report/report.shtml. Another 173 havebeenthreatened. 1d. Other states
reflectasimilar trend. Nationwide, over 3,700 propertieshavebeen condemned for the benefit of private
partiessince1998. Id. at 2. Infact, thisestimatemay befar too conservative, sSincemany condemnations
arenot challenged by landowners, who often havefew resourcesavail ableto oppose acondemnation.
M ost eminent domain abuse occursat thelocal level; for exampl e, the City of Mesa, Arizona, recently
condemned asmall automobile shop called Bailey Brake Service, inorder totransfer itto aprivate party
to construct ahardware store. See Sam Staley, Wrecking Property Rights, Reason, Feb. 2003, at 32
(2003 WL 5748895). Andthe City of Merriam, Kansas, recently condemned aToyotadealership, in
order to sell the land to the BMW dealership next door. Linda Cruse, Merriam Sells Condemned
Property to Baron BMW, Kansas City Star, Jan. 27, 1999, at 4 (1999 WL 2402262).

Under the rule adopted in Poletown, “the public use doctrineis no longer an impediment to
interest-group capture of thecondemnation power ....” Kochan, supra, at 51. Asaresult, “powerful
andwedlthy specid interests[profit by] convincing thestateto useitspower to displaceresidentsfromtheir

homes and businesses.” |d. at 52.
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Intheabsenceof arealistic check on privateredistributionsthrough eminent domain, devel opers
havebecomeanew kind of robber-baron, confident that they may take property whenever doing so serves
their practically unreviewablereading of publicinterests. Meanwhile, local authoritieshavebeguntoview
their role, not asprotecting the safety and happinessof the people, but as scul ptorsof neighborhoods; they
decidethat apieceof property occupiesthewrong economic nicheand s mply condemn and reconvey it
to serve ause they consider more pleasing. See, e.g., Tolksdorf v. Griffith, 464 Mich. 1, 10 (2001)
(“ Thetaking authorized by the act appearsmerely to bean attempt by aprivateentity to usethestate's
powersto acquirewhat it could not get through arm’ slength negotiationswith defendants.” (citation
omitted)); Cottonwood Christian Center v. Cypress Redevel opment Agency, 218 F. Supp. 2d 1203,
1229-30(C.D. Cadl. 2002) (“[ Thecity’s] planning efforts here appear to consist of finding apotential
landowner for property that they did not own, and then desi gning adevel opment plan around that new
user.”); Hathcock, 2003 WL 1950233, at * 8 (“[ The County] smply decidedto. . . improvetheoveral
appeal of thecounty . ...")

If courts fail to enforce the public use requirement, and instead defer to alocal authority’s
determination that adifferent distribution of property would bemorepleasing, thereisnologica limittothe
eminent domain power. In casesthroughout the nation, wealthy and powerful interestshaveused this
power to benefit themsel vesat the expense of the poor and unpopular. A quick review of somerecent
examplesdemonstrates how weakening the Public Use Clause hasled to rampant eminent domain abuse
across the country:

* In Casino Reinvestment Devel opment Authorityv. Banin, 727 A.2d 102 (N.J. Super.

Ct. Law Div. 1998), real estate tycoon Donald Trump persuaded local authoritiesto

condemn an elderly widow’ shometo makeway for alimousineparkinglot. See Stephen

J. Jones, Note: Trumping Eminent Domain Law: An Argument for Strict Scrutiny
AnalysisUnder the Public Use Requirement of the Fifth Amendment, 50 SyracuselL.
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Rev. 285, 298-99 (2000).

» The State of Mississippi recently attempted to take 23 acres of ablack neighborhoodin

the City of Canton, to transfer to the Nissan Corporation, for a truck factory. The

ExecutiveDirector of thestate’ sDevel opment Authority admittedintheNew York Times

that “1t’ snot that Nissanisgoingtoleaveif wedon't get that land. What’ simportantisthe

messageit would send to other companiesif weareunableto dowhat we said wewould

do.” DavidFirestone, Black FamiliesRes st Mississippi Land Push, N.Y . Times, Sept.

10, 2001, a AZ20, available at http://query. nytimes.com/gst/fullpage.html?

res=9DODE2DC1738F933A2575A COA9679C8B63.

* In 99 Cents Only Storesv. Lancaster Redevel opment Agency, 237 F. Supp. 2d 1123

(C.D. Cal. 2001), appeal dismissed as moot, 60 Fed. Appx. 123 (9th Cir. 2003), the

redevel opment agency condemned adi scount retail er to makeroomfor thenearby Costco

warehouse store to expand. The city admitted that it was willing to go to any

lengths—even sofar ascondemning commercidly viable, unblighted red property—smply

to keep Costco within the city’ s boundaries.” 1d. at 1129.

Shocking astheseexamplesare, theuse of eminent domainfor private profitisquitecommon. See
further Frank Aiello, Note: Gambling with Condemnation: An Examination of Detroit’s Use of
Eminent Domain for Riverfront Casinos, 46 WayneL. Rev. 1639 (2000). Overruling Poletown and
restoring ameaningful public userequirement ineminent domain caseswould help prevent thisunfair use
of political power.

B. The Relative Bargaining Strength of Partiesin Eminent
Domain Cases Makes It a Matter of Special Concern for the Courts

One of the primary purposes of thelaw isto protect the weak against the strong. Witheral v.
Muskegon Booming Co., 68 Mich. 48, 58 (1888); Pfeiffer v. Board of Education of City of Detroit,
118Mich. 560, 594 (1898) (Moore, J., dissenting). Y et the exercise of eminent domain often presents
aclassic David-and-Goliath situation. See Jones, supra, at 297; Basin Elec. Power Co-op. v. Lang, 304
N.W.2d 715, 718(S.D. 1981) (Henderson, J., dissenting). A condemneeisconfronted by thefull legal

power of thestate, asserting apractically boundlessauthority to takethe person’ sproperty against her will.

-15-



She is exposed to extreme psychological and political pressure, both from the authorities and from
neighborswho might benefit from thetaking. Cf. Poletown, 410 Mich. at 658 (Ryan, J., dissenting).
Becauseacondemneerarely can afford good legal representation, shewill generally acquiesceinthe
condemnationwithout bringing aseriouschalengetothelaw. Thegate, ontheother hand, hasseemingly
limitlessresources, both economicandlegal, withwhichto pursuethecase. Thus, theparty inaneminent
domain“transaction” isfrequently in an extremely unequal bargaining positionvis-a-visthestate. Cf. id.
at 659. For thisreason, courts once looked upon the power with great skepticism. Petition of State
Highway Comm'r, 252 Mich. 116, 123-24 (1930); In re Rogers, 243 Mich. 517, 522 (1928);
Poletown, 410 Mich. at 641 (Fitzgerad, J., dissenting) (“ Condemnation placesthe burden of aiding
industry on thefew, who arelikely to havelimited power to protect themsel ves from the excesses of
legislative enthusiasm for the promotion of industry.”).

Imbalanceof bargai ning power hasalwaysimplicated public policy considerationsandjustifies
careful scrutiny by reviewing courts. Zurich Ins. Co. v. Rombough, 384 Mich. 228, 232-33 (1970)
(quoting Gray v. Zurich Ins. Co., 65 Cal. 2d 263, 269 (1966)). Unfortunately, the recent trend isfor
courtsto defer to legid ative determinationsin eminent domain cases. SeeBermanv. Parker, 348U.S.
26, 32 (1954); Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 241 (1984). This increased
deferencehaseroded theability of the Public Use Clauseto protect individual rights. Theresultisprecisely
what Justice Fitzgerald warnedin hisPoletown dissent: citizensare now subject tothemost outrageous
confiscation of their property for thebenefit of other privateinterests, withlittlereal chanceof redress. 410
Mich. at 639.

Deferenceunder Poletown encourages|egidaturesto redistribute property, because®[a]sjudicia

deferencetolegidaturesgoesup, asit hasin recent years, onewould expect thedemand for legid ation by
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interest groupsto risesaswell.” Jonathan R. Macey, Public Choice: The Theory of the Firmand the
Theory of Market Exchange, 74 Cornell L. Rev. 43, 57 (1988). This perpetuates an unfair form of
“corporatewe fare’ by which unconsenting private parties—often the poor and underrepresented—are

forced to subsidize the private profits of the politically favored.

MODERN CASESHAVE
CRITICIZED POLETOWN'SRATIONALE

A. Michigan Courts Have Not Deferred to the Poletown Decision

Intheyearssince Poletown, Michigan courtshave attempted to limit theability of private parties
to exploit theeminent domain power. Indeed, Poletown wasan aberration, inconsi stent with decisions
of the past and receiving little deference in subsequent cases.

InCity of Center Linev. Chmelko, 164 Mich. App. 251 (1987), the court of appeal sconstricted
thedegree of deference accorded to condemnationswhenit rgected the city’ sattempt to condemn private
property to givetoacar dealership. Althoughthecity asserted that thetaking would benefit the public
indirectly, inthemanner of Poletown, the court rej ected thisargument. “ Any benefittothepublicispurely
derivativeof the primary purpose: thecity’ scontinued good relationswith Rinke Toyota. Whileit may be
truethat the public would derive some benefit from theexpansion plansof Rinke Toyota, that would betrue
of any business.” Id. at 263-64. Thecourt regarded Poletown asstrictly limitedtoitsfactual context, id.

at 261, and refused to“ interpret Poletown to mean that whenever asubstantial corporate enterpriseneeds

-17 -



room to expand it can . . . induce the local government to destroy smaller interests.” 1d. at 264.

In City of Lansing v. Edward Rose Realty, Inc., 442 Mich. 626 (1993), this Court rejected the
use of eminent domain to grant access to a cable television company, on the grounds that the cable
company was the primary beneficiary of the power. “Although the city will retain ownership of the
easement it proposed to obtain through condemnation,” the Court explained, the cable company “will
receive morethan an incidental benefit . . .. [It] could receive substantial revenue. . . and increased
market valueof itsoverall system.” Id. at 639. The Court acknowledged that cabletel evision brought
educational and politica benefitstothe public, but it emphasized the private company’ s“ extensiveprivate
interest” in increased profits. 1d. at 641.

InTolksdorfv. Griffith, 464 Mich. 1 at 10, thisCourt struck downthe Private Roads Act (M CL
§229.1 et seq.) becauseit authorized privatelandownersto petition townshi psto condemn property to
createroadsfor privateuse, rather than apublic use. Aswith Edward Rose, the Court noted that “ the act
doesnot imposealimitation onland usethat benefitsthe community asawhole. Instead, it givesoneparty
aninterestinlandtheparty could not otherwiseobtain. ... ‘[A]ny benefittothepublicat largeispurely
incidental [to the private benefit] . ..."" Id. at 10-11 (quoting McKeigan v. Grass Lake Township
Supervisor, 229 Mich. App. 801, 801 (1998)). Compare Poletown, 410 Mich. at 462 (Fitzgerald, J.,
dissenting) (“[1]nthepresent case, thetransfer of the property to General Motors. . . cannot beconsidered
incidentd ... .. Itisonly throughtheacquisition and useof the property by Genera Motorsthat the* public
purpose’ of promoting employment can beachieved. Thus, itistheeconomic benefitsof the project that
are incidental to the private use of the property.”).

Thesecasesreveal that Michigan courtshavetried to resist the use of eminent domain to benefit

privateactors, evenwhen such takingswerejustified by claimsof ageneral benefittothepublic. This
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Court and other courtshavenoted that public benefitsfrom such takingsareonly asecondary result of the
profitsof theprivate entitiesthat take control of suchland and, asaresult, such public benefits are merely
incidental. Yet this was precisaly the situation presented in Poletown. ThisCourt should restorethe

Constitution’s protections for property rights by reversing that decision.

B. Courtsin Michigan and Other States Have Criticized Poletown

Severa courts, bothin Michigan and el sewhere, havecriticized Poletown and urged thisCourt to
overruleitsdecision. See, e.g., Vavro, 177 Mich. App. at 687 (“[ T]he Pol etown decisionwasincorrect
and weurgethe Supreme Court to takethis matter up and overrule Poletown and restorethe constitutional
protectionsof privateproperty.”); Novi v. Robert Adell Children’ sFunded Trust, 253 Mich. App. 330,
343 (2002) (calling Justice Ryan’ s dissent “ persuasive,” but noting that Poletown is binding precedent).

Very recently, thelllinois Supreme Court rej ected therational e of Poletownwhenit held that the
government could not use eminent domain to convey property to aracetrack to expanditsparkinglot.
Southwestern I1l. Dev. Auth. v. National City Environmental, L.C.C., 768 N.E.2d 1 (Ill. 2002).
Althoughtheredevel opment agency argued that the expans on of the parking lot wouldimprovebusiness
at theracetrack, thus* contribut[ing] to positiveeconomicgrowthintheregion. .. ‘incidentaly, every
lawful businessdoesthis.’” 1d. at 9 (quoting Gaylordv. Sanitary District of Chicago, 68 N.E. 522, 525
(111.1903)). Thepublicuselimit oneminent domain, wasnot satisfied by “the economic by-products of
aprivate capitalist’s ability to develop land . . . . 7 Southwestern Ill. Dev. Auth. v. National City
Environmental, L.C.C., 768 N.E.2d at 10 (quoting Southwestern Ill. Dev. Auth. v. National City

Environmental, L.C.C., 710 N.E.2d 896, 906 (1999) (Kuehn, J., concurring)).
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While we do not deny that this expansion in [a private company’s| revenue could
potentid|ly trickledown and bring corresponding revenueincreasesto theregion, revenue
expans on alonedoesnot justify animproper and unacceptabl e expans on of theeminent
domain power of thegovernment. Usingthe power of thegovernment for purely private
purposesto allow [aprivate company] to avoid theopen real estatemarket and expand
itsfacilitiesinamore cost-efficient manner, and thusmaximizing corporate profits, isa
misuse of the power entrusted by the public.

Southwestern I11. Dev. Auth. v. National City Environmental, L.C.C., 768 N.E.2d at 10-11.

In City of Owensborov. McCormick, 581 S.W.2d 3 (Ky. 1979), the Kentucky Supreme Court
alsoregjected thetheory that the Poletown Court embraced. Using eminent domain*to compel acitizen
tosurrender hisproductiveand attractive property to another citizenwho will useit predominantly for his
own privateprofit just because such alternative private useisthought to be preferablein the subjective
notion of governmental authoritiesisrepugnant to our constitutiona protections.” Id. at 5; accord, Karesh
v. City Council of City of Charleston, 247 S.E.2d 342 (S.C. 1978); In re Petition of City of Seattle,
638 P.2d 549, 560 (Wash. 1981).

v

OVERRULING POLETOWN WOULD SIGNIFICANTLY
IMPROVE THE ADMINISTRATION OF JUSTICE

A. Poletown Satisfies This Court’s Stated Criteriafor Overruling a Case

Although courtsshould generdly bereluctant to overruletheir prior decisions, theprincipleof stare
decisisis not an inexorable command. Mack v. City of Detroit, 467 Mich. 186, 203 n.19 (2002);
Robinsonv. City of Detroit, 462 Mich. 439, 463 (2000). ThisCourt hasoverruled decisionsif they are
“badly reasoned and inconsi stent with amoreintrinsi cally sound prior doctrine and the actual text of the
[lawinquestion].” Mack, 467 Mich. at 203n.19. Thesecriteriaapply powerfully tothe Poletown case.

Poletownwashastily drafted, inthemidst of aprofound economic crisis; it wasbadly reasoned andfailed
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to account for the public choi ce problems caused by equating the public uselimitationwith generalized
public benefits; it ignored and misinterpreted prior precedentswhichwereexactly on point; andit reduced
the Public Use Clause to a practical nullity.

Thereasoning of Poletown hasbeen“fairly calledinto question” by repeated criticismby scholars
and courts. CompareRobinson, 462 Mich. at 464 (quoting Mitchell v. W. T. Grant Co., 416 U.S. 600,
627-28 (1974) (Powell, J., concurring)). Nor would overruling Poletown threaten legitimatereliance
interests. If anything, it would restorethelegitimatereianceinterest of Michigan’ scitizensnot to havetheir
property seizedto satisfy theneedsof thepolitically powerful. Itisunlikely that many Michigancitizensare
awarethat, despitethe plainlanguage of their state constitution, their property isliableto besei zed by the
government and transferred to another owner at any timethat public authoritiesdecidethe property would
bemoreadvantageously used by another. Infact, it seemslikely that many of themlearnthisonly after a
condemnation. CompareRobinson, 462 Mich. at 466. AstheRobinson Court noted, “if thewordsof
thestatuteareclear, the[citizen] should beableto expect, that is, rely, that they will becarried out by all
insociety, including thecourts. Infact, should acourt confound thoselegitimate citizen expectationsby
misreading or misconstruing astatute, itisthat court itself that hasdisrupted therelianceinterest.” Id. at
467. This also holds for the Constitution’s Public Use Clause. The Poletown Court’ s erroneous
interpretation of that clausehasdisrupted citizens' |egitimaterelianceontheMichigan Constitution’s
protection of their property. Therefore, thisCourt, “ rather than hol ding to the distorted reading because
of the doctrine of stare decisis, should overrule the earlier court’s misconstruction.” Id.
B. It IsTimeto Overrule Poletown

Cases endorsing the broad interpretation of the public use requirement have aways been

accompanied by promisesthat the power of eminent domain doeshavelimits. See, eg., Midkiff, 467 U.S.

-21-



at 240 (“Thereis, of course, arolefor courtsto play in reviewing alegislature s judgment of what
constitutesapublicuse....”); Poletown, 410 Mich. at 632 (“ All agreethat condemnation for apublic
useor purposeispermitted.”). Y et no predictablelimit hasmaterialized. Indeed, thesituation hasonly
gotten worse.

When twentieth century courts permitted condemnation of urbanland for reuseby private

interests, thefirst step wass um clearancefor theimprovement of housing. Thesecond

wasdum clearancewith theancillary purposeof commercial or industrial development.

The third was clearance of sound property for arguably more desirable private

development.

LauraMansnerus, Note: Public Use, Private Use, and Judicial Reviewin Eminent Domain, 58 N.Y.U.
L. Rev. 409, 423 (1983).

Limiting government’ spower to take property for private useishboth proper and manageable.
Courtsarejudtifiably reluctant toweigh policy declarationsor tointerfereinthe L egidature’ sdeterminations
of publicpolicy. SeePoletown, 410 Mich. at 664. Neverthel ess, fundamental limitsongovernment are
incorporated into the state’ sconstitution so that thisCourt can protect the peoplefromviolationsof their
rights which may be sanctioned by the elected branches. Moreover, Justice Fitzgerald suggested a
workableunderstanding of thedistinction between casesin which aprivate party benefitsincidentally from
atakingjustified under the Public Use Clauseand thosein which the public benefit isincidental tothe
privateuse. Asheargued, the public purposeto be served by thetaking in Poletown could only beserved
through GM’ s acquisition and use of the property. Without GM’ s use of that property, the asserted
purpose could not be accomplished. Thus the private use was primary and the public use was
secondary—which rendered thetaking unconstitutional. ThisCourt hasendorsed JusticeFitzgerald's

interpretation, in Edward Rose, supra, and Tolksdorf, supra. Theeconomic by-productsof aprivate

business' use of property does not satisfy the Public Use Clause.
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CONCLUSION

In his dissent in Poletown, Justice Ryan noted that it was an “extraordinary case,” whose
“reverberatingclang. .. andjurisprudential impactislikely to beheard and felt for generations.” 410Mich.
at 645. Hewascorrect. Most law studentsread Poletown during their first year inlaw school; it has
becomethearchetypeof modern eminent domainlaw, essentially erasing the Public Use Clausefromthe
Condgtitutionand, withit, asubstantia protectionfor individual rights. Thisweakening of private property
rightsbenefits powerful interestsat the expense of the poor and underrepresented. Andinthiscaseit has
permitted the County to condemn defendants’ land, not for any emergency such asexistedin Poletown,
but merely toimprovethebusinessimageof thecounty. Tothedegreethat it holdsthat such attenuated
public benefitssatisfy the Public Use Clause, Pol etown should be overruled, and the decision of the court
of appeals reversed.
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